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Introduction 

 
Welcome to the second ResourceBank Employment Law Update of 2016! This issue, with heavily focuses on recent key employment law cases, talks about dress codes and the workplace, and the Apprenticeship Levy. There are also a couple of sections covering things to keep an eye out for and a Brexit update. 
As per the previous publications, the letter R in a section title indicates that it may be specifically relevant to the day to day activities carried out by our recruitment teams. 
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Case Law Update

In this section we include the most recent employment law cases; specifically, these cases focus on the role of HR in disciplinary investigations, applicability of ACAS code, indirect discrimination and post termination restrictions. 
 
Disciplinary cases: Role of HR in investigations 
Case Summary: Dronsfield vs. University of Reading  
Dronsfield, a lecturer at the University, was summarily dismissed in 2014 following an internal disciplinary investigation due to his failure to report a ‘non-academic’ relationship (or otherwise, sexual relationship) with a student as it was required by the institution’s policy.  

 Dronsfield’s argument was that he did not declare the relationship because it was not a relationship but just a ‘one-off’ scenario. 
 Dronsfield claimed unfair dismissal but the ET1 found the dismissal to be fair. 
 Dronsfield appealed to the ET’s decision and the EAT2 overturned the decision on the following grounds;  a. The University had incorrectly equated the working of their Charter with the concept of ‘Gross Misconduct’. This was because the University, being an old institution, had layer/stage in their disciplinary procedure (as part of their old Charter) that was not taken into consideration when Dronsfield was disciplined.  b. The ‘objective fairness’ of the institution’s investigation process was potentially compromised by the excessive influence of HR and in-house legal teams and there were unexplained omissions of certain investigation findings from the final investigation report (or disciplinary outcome letter).  

Lessons learnt from this case: 
 To have a clear, up-to-date disciplinary investigation procedure. 
 Investigating officers should act independently and impartially. 
 That the report of investigating officers is the product of their own investigations/findings. 
 HR involvement should be limited to matters of law and procedure – not an assessment of culpability. 
 Investigation officers must be able to personally justify any changes/amendments to an investigation report as a consequence of any third party review. 
 Where possible, it is best to have one person making the decision rather than multiple. 

 
 
The Courts will look at what the hearing manager or investigation officer knew at the time of decision-making and how s/he came to that conclusive decision! 

                                                        
1 ET = Employment Tribunal 
2 EAT = Employment Appeal Tribunal 
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Applicability of ACAS Code: Ill health dismissals 
Case Summary: Holmes vs. Qinetiq  
Holmes, a disabled security guard with 8 years’ service, was terminated for ill health but without a recent Occupational Health report.  

 Holmes claimed unfair dismissal and the ET awarded compensation for unfair dismissal and disability discrimination. 
 There was no uplift3 in compensation because the ET found that the ACAS Code on discipline and grievance is NOT applicable.  
 Holmes appealed and the EAT did not uphold the appeal on the following grounds;  a. The employee had done no wrong during his employment and merely had a debilitating condition; the ACAS Code applies to ‘culpable’ conduct or poor performance that requires ‘correction and punishment’ and therefore the extra 25% in compensation was not applicable.  

Lessons learnt from this case: 
 To always seek an up-to-date occupational health report prior to taking action on ill-health cases. 
 Employers are not bound to follow provisions of the ACAS Code for genuine ill health dismissals. 
 The ACAS Code is only applicable in relation to ill-health if there is some additional culpable/disciplinary issue e.g.:  - Failure to follow a sickness absence process - Reason to believe ill health is ‘not genuine’ 
 Even if the ACAS Code is not applicable, there still needs to be a ‘fair procedure’. 

 
With ill-health cases, it is important to bear in mind that poor performance may or may not be culpable and therefore the applicability of the ACAS Code may vary; for example, poor performance as a consequence of ill-health is not an issue of culpability and disciplinary action is not justified.  In fact, the ACAS Code is not applicable to genuine ill-health dismissals! 
 

  

                                                        
3 Claimants get an extra 25% for damages if the ACAS Code was not followed. 



Employment Law Update - November 2016 6  

 
Indirect Sex Discrimination: Objective Justification 
Case Summary: XC Trains LTD vs. CD & Aslef & Others  
CD, a single mother with 3 children under the age of 5, worked for a train company. The Company required train drivers to work at least 50% of their roster and work on a number of Saturdays; this requirement made it difficult for CD to meet her childcare responsibilities and her full-time roster hours. 

 The employer had 559 train drivers of which only 17 were female. 
 CD made a number of formal flexible working requests4, all of which were refused. 
 CD made a claim for indirect sex discrimination and the ET found that CD was indeed placed at a disadvantage. 
 On appeal, the EAT found that the ET failed to properly consider justification or scrutinise proportionate means of achieving the employer’s legitimate aim.   Lessons learnt from this case: 
 To routinely carry out discrimination ‘risk assessments’ of working arrangements, and any changes. 
 To record business justifications for any procedural or contractual changes. 
 To seek views of workforce and/or representatives. 
 If refusing a flexible working request you must; - Set out the reason for the decision (there are 8 lawful reasons to reject a flexible working request5) - State why that decision is reasonable given the needs of the business - Highlight what alternatives are available.   A person (A) can indirectly discriminate against another (B) if person A applies a provision, criterion or practice which  is discriminatory in relation to a relevant protected characteristic of person B’s and thus puts B at a disadvantage and person A cannot show it to be a proportionate means of achieving a legitimate aim!  

  

                                                        
4 Short term informal variations were verbally agreed with the company but for any permanent variations to contracts had to be signed off by the Union. 
5 See Appendix 3. 
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Indirect Discrimination: Religious Belief 
Case Summary: Pendleton vs. Derbyshire County Council  
Pendleton was a teacher dismissed due to the fact she failed to leave her husband following his conviction for making indecent images of children. Particularly, she was dismissed due to doubts about her future adherence to their safeguarding policies. 

 Pendleton claimed her Christian faith and belief in the sanctity of marriage was the reason she remained married to her husband following his conviction. 
 She made a claim for unfair dismissal and indirect religious discrimination.  
 The ET upheld her unfair dismissal claim because  the school did not consider procedural alternatives but dismissed the second part of her other claim on the following grounds;  a. The requirement of the dismissal was no of particular disadvantage to ‘a group of Christians’’ and she would have been dismissed regardless of her religious belief in the sanctity of marriage.  
 When she appealed to this ruling, the EAT found that the ET was in the wrong because;  a. The ET had not considered the ‘comparative collective disadvantage’ to a group sharing Pendleton’s Christian belief.  b. The ET was wrong to focus on the neutral application of the requirement to dismiss and the dismissal was not ‘objectively justified’. 

Lessons learnt from this case: 
 Even actions taken for the first time in relation to one employee can potentially amount to a change in requirement/criterion. 
 If a criterion or requirement puts on group at a disadvantage in relation to another then it is potentially discriminatory, and if this is the case, such discriminatory impact must be ‘objectively justified’.  
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Post Termination Restrictions: Enforcement 
Case Summary: Bartholomew Agri Food vs. Thornton  
Thornton began employment as a trainee (without a customer base or experience). His employment contract on appointment contained a non-compete restriction for 6 months post-employment. Subsequently, Thornton was promoted to a more senior level with customer exposure.  

 When he decided to leave the business, his employer sought to enforce the non-compete clause. 
 The High Court found that the covenant when entered into was ‘unreasonable’ given Thornton’s status at the time. 
 The subsequent promotion to level where the covenant might have been ‘reasonable’ was irrelevant.  Lessons learnt from this case: 
 To carry out audits of all employee contracts (for Managing Directors at the very least) regularly to check ongoing adequacy and enforceability of any restrictive covenants. 
 To review/revise post termination restrictions if you promote or inherit employees or restructure roles. 
 To invest time in ‘bespoke’ contractual covenants for more senior roles as ‘one size’ does not fit all. 

  The courts will look at whether the restrictive covenance was ‘reasonable’ at the time an employee was entered into it.  
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Dress Codes and the Workplace

In this section we demonstrate how Dress Code Policies can cause trouble and cost companies thousands in pay out awards if not updated. Below you will see several case studies in relation to this. 
Before we start, here’s a reminder of the protected characteristics we need to be aware of: 

 age; 
 disability; 
 gender reassignment; 
 sexual orientation; 
 marriage and civil partnership; 
 pregnancy and parenthood; 
 race; 
 religion or belief; 
 sex; 

 
Sex Discrimination 
Case Summary: Thorp vs. PWC  
Thorp was employed as a reception staff member and was told off for wearing flat shoes to work as opposed to high heels. Thorp refused to come to work in heels and was sent home without pay.  

 Thorp then started a petition which gained over 10000 signatures resulting to a response from the Government; 
 The Government Equalities Office’s response was: “Company dress codes must be reasonable and must make equivalent requirements for men and women. This is the law and employers must abide by it.” 
 PWC have since revised their dress code policy.  Lessons learnt from this case: 
 Employers are entitled to set reasonable dress code standards. 
 Employers can discipline staff who fail to meet reasonable standards. 
 Conventional dress codes are unlikely to be direct discrimination and the company must be able to demonstrate that the policy is achieving a legitimate aim.  

 
It is acceptable to have different codes form men and women provided that there are equivalent levels of smartness.  
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Religious Discrimination 
 
Case Summary: Bougnaoui and Anor Vs Micropole SA 
Bougnaoui was a design engineer whom, when on a customer visit was asked to remove her headscarf. Bougnaoui was dismissed for refusing to take her headscarf off. 

 Bougnaoui claimed unfair dismissal and won because there was no occupational requirement to remove her headscarf. 
 
Case Summary: Azmi Vs Kirklees Metropolitan Borough Council 
Azmi was an English teacher and wore a full burka. She was asked to wear a headscarf instead of the full burka but refused to do so and was dismissed. 

 Azmi claimed unfair dismissal and lost because it was ruled that the full burka was hindering communication with the children she was teaching.  
 Request for a headscarf instead was justified and of proportionate means. 

 
Case Summary: Eweida Vs British Airways plc. 
Eweida worked for BA as a flight attendant. The airline wanted all their members of staff to be dressed neutrally (without any indication of religious association). 

 Eweida insisted that she wanted to wear a cross and to have it visible to others. 
 The case was heard by the European Court of Human Rights and the ruling; Eweida won her case because the religious jewellery she wanted to wear was discrete and did not stop her from doing her job. 

 
Case Summary: Chaplin Vs Royal Devon & Exeter NHS Foundation Trust 
Chaplin worked as a nurse and was dismissed for refusing to take off her cross.  

 Chaplin did not win her case because the cross she was wearing was considered a health and safety hazard within her line of work.   Case Summary: Dhinsa Vs Serco 
Dhinsa was a trainee prison officer who wanted to have a knife in his turban as per religious tradition.  

 Dhinsa did not win his case because the knife posed a threat to his and/or other’s wellbeing while at work; his request was not of proportionate means.     
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Disability Discrimination 
Case Summary: Dean Vs Abercrombie & Fitch 
Dean had a prosthetic arm and was told to work in the stock room until the winter uniform arrived for aesthetic reasons.  

 Dean won her case because the company failed to make reasonable adjustments.  
Lessons learnt from these cases: 

 Dress Code policies should be reviewed to ensure  
- all requirements necessary are still relevant 
- that it is even handed and applying equivalent standards 
- that anything potentially discriminatory can be justified 

 The Policy should be flexible and able to accommodate protected characteristics 
 Ensure the policy is clearly communicated and properly implemented 
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Apprenticeship Levy R

In spring 2017 the way the government funds apprenticeships in England is changing. Some employers will be required to contribute to a new apprenticeship levy, and there will be changes to the funding for apprenticeship training for all employers.  The levy requires all employers operating in the UK, with a pay bill over £3 million each year, to invest in apprenticeships. 
The levy will not affect the way training is funded for apprentices who started an apprenticeship programme before 1 May 2017.  Employers need to carry on funding training for these apprentices under the terms and conditions that were in place at the time the apprenticeship started. 
This short section focuses on the key principles of the Apprenticeship Levy. 
Key Principles 
 Applies to all UK employers who pay in from April 2017 
 Replaces all current public funding for apprenticeships 
 There are no exemptions – it’s a tax of 0.5% of the pay bill 
 Employers don’t pay the first £15,000 of the tax 
 A single company with a pay bill of less than £3 million will pay no levy 
 Employers receive digital funds to the value of their levy contributions 
 Digital funds are used to buy apprenticeship training from May 2017 
 Levy paying employers will receive a 10% top-up on their digital funds 

 
FAQs 
1. How much funding can I spend on apprenticeship training? 
Frameworks and standards are currently funded differently. From May 2017, there will be one single funding system. This new system will be made up of 15 funding bands, of which all apprenticeships will be placed in a band with upper limits (or caps) ranging from £1,500 – £27,000. Employers will not be able to use vouchers in excess of the upper limit and transferring unused vouchers will only be possible within certain limits. 
 
2. What does this mean? 
It means that levy paying employers will receive funds in a digital account of which they will then need to select a provider and negotiate a price. IF the price is below the cap, then all the funding will be covered, however if it is above, then the employer pays the excess and the remainder comes from the digital account. If the employer spends everything in their account, then they fall into a different funding system, called co-investment.  
3. How much will non levy payers have to pay towards training? 
Non-levy payers will be required to pay 10% of the cost of the training and assessment; the remaining 90% will be funded by the government (up to the limit of the cap). If a levy-payer has insufficient funds in their digital account, they will also move over to this co-investment. 
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Things to keep an eye out for 

 
This section covers the basic principles in relation to National Minimum Wage, Gender Pay Reporting, changes to Data Protection, Tax and Termination Payments, Grandparent Leave and the Trade Union Act. 
 
National Minimum Wage6 

 On 1 October 2016 the National Minimum Wage rates for the different age bands and for apprentices increased.  Current rates These rates are for the National Living Wage and the National Minimum Wage from 1 October 2016.  
Year 25 and over 21 to 24 18 to 20 Under 18 Apprentice 
Oct 16 (current rate) £7.20 £6.95 £5.55  £4.00  £3.40 

 
National Minimum Wage rates change every October. National Living Wage rates change every April.  

 Employers should take the following actions: 
- Find out the new National Minimum Wage rates of pay; 
- Check who is eligible in the organisation; and 
- Take the appropriate payroll action. 

 
Gender Pay Reporting 
Timeline 

 Regulations regarding this will take effect on 6th April 2017 
 First reporting period to cover April 2016-17 
 Deadline for Gender Pay report is April 2018 

  

                                                        
6 See https://www.gov.uk/government/news/the-government-accepts-minimum-wage-rate-recommendations--2 and https://www.gov.uk/national-minimum-wage-rates.  
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Summary 
Reports will need to be on company websites for at least three years and will need to include: 

 Overall gender pay gap based on mean hourly rate of pay 
 Overall gender pay gap based on median hourly rate of pay  
 Gender bonus gap based on mean bonus 
 Gender bonus gap based on median bonus 
 Proportions of male and female employees received bonuses 
 Proportions of male and female employees in quartile pay bands 

 
Data Protection R 
New EU Regulation Principles 

 Greater transparency about the information you hold and reasons why you hold this, including how long this information will be kept for 
 Review privacy notices 
 Wider ranging Subject Access Requests 
 Explicit consent required 
 Right to be forgotten 
 Notification of serious breaches 
 Large fines 

 
Tax Treatment of Termination Payments 

 All PILONS7 will be taxable (even if non contractual) 
 NICs8 to be payable on sums over £30,000 
 Payments for injury to feelings to be taxable 
 Further changes to tax treatment of salary sacrifice arrangements 

 
Grandparent Leave 

 The government has plans to extend shared parental leave and pay to working grandparents 
 The consultation, expected in May, was delayed an no further information is available 

 
  

                                                        
7 Payment In Lieu of Notice 
8 National Insurance Contributions 
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The Trade Union Act 
 Received Royal Assent in May 2016 however provisions not brought into force as yet 
 Probably to take force end of 2016-early 2017 
 Imposes a 50% turnout of eligible voters for ballots for industrial action 
 For important public services (fire, health, education, transport) at least 40% of those entitle to vote answered ‘yes’ 
 Unclear what final definition of important public services will look like 
 Changes to what need to be included on ballot paper 
 Requires the appointment of picketing supervisors by union 
 Requires 14 days’ notice of strike action, rather than 7 at present 
 The repeal of the ban on use of agency workers during industrial action not included in the Act 
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Update on Brexit

There are still a lot of unanswered questions and a lot of speculation on this topic but here are the main things we know so far; 
Labour market regulation 

 The UK labour market regulation is substantially based on ER law but there will be very little change in the next two year period and it is expected that this will generally mostly remain unchanged. 
 The UK’s new trade deal may limit the capacity for change. 
 EU laws will still apply during the negotiation period. 
 Some regulation is now embedded into contracts. 
 Some is unlikely to be removed (e.g. equality, maternity) 

 
What we might want to change 

 Holidays (Pay, carryover/accrual/re-scheduling of leave) 
 TUPE (Service provision changes and post-transfer harmonisation) 
 Collective redundancies (Consultation periods/protective awards) 
 Agency workers (though not sure what this may be yet) 
 Discrimination awards 
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Appendix 1: Summary of Employment Law Developments in 2016 
onwards

 
Developments in 2016 
Zero Hours Contracts R 

 Employees that have been dismissed or subjected to a detriment following breach of an exclusivity clause will now be able to complain to an Employment Tribunal. 
 When? 11th January 2016 

National Living Wage R 
 A voluntary recommended rate used by the Living Wage Foundation. 
 £7.20 per hour for 25+ year olds 
 When? Applicable from 1st April 2016 

National Minimum Wage R 
 Financial penalties have doubled for employers that are found to have paid less than the minimum. 
 When? From 1st April 2016 

Modern Slavery Act 2015 
 Requires commercial organisations with total global turnover or £36+ million to publish an annual ‘slavery and human trafficking statement’. 
 First statements to be published will be from businesses with financial year end of 31st March 2016 or later. 
 When? There is no legislative timeframe for publishing statements but vision from Home Office to publish as soon as reasonably practical after organisation’s applicable year end and certainly within 6 months of end date. 

Gender Pay Reporting 
 Organisations with 250+ employees will need to report on their gender pay gap. 
 When? Effective from October 2016 

Industrial Action 
 Trade Union Bill proposes more stringent requirements in relations to the following: - Balloting for industrial action – 50% turnout of eligible voters required (40% for importance public services) - Picketing during industrial action - Allowing employers to employ agency  workers during disputes - Requires 14 days’ notice of strike action, rather than 7 at present 
 When? Probably from April 2016 

New Immigration Rules R 
 Reducing intra-company transferees 
 Increasing salary thresholds 
 Banning/restricting dependents 
 Limited time on the shortage occupations list 
 Introduce a skills levy 
 When? To take effect on 6th April 2016  
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Employing Illegal Workers R 

 The Immigration Bill will make it easier to prosecute employers  
 Sanctions will be tougher 

New Rates  
 Statutory cap on a week’s pay from £475 to £479 
 Maximum compensatory award from £78,335 to £78,962 (or 52 weeks’ pay if lower) 
 Statutory Parental Pay Rate and Sick Pay – no increase 

Termination Payments 
 Government is proposing the removal of £30K tax free element to be replaced with a tax exemption based on length of service. 

Public Sector Employees 
 Employees will be required to repay a tapering proportion of a ‘qualifying exit payment’ if they return to the public sector within a period of 12 months under regulations. 
 A £95,000 cap on the total value of exit payments for public sector workers will also be introduced, but no implementation date has yet been provided. 
 When? 1st April 2016. 

Collective Consultation 
 UK statutory collective consultation is triggered when an employer: - Proposes 20+ dismissals - At the same establishment - Within a 90-day period 
 Statutory collective consultation involves consulting with employee representatives for 30/45 days 

Whistleblowers’ Champion 
 First requirement of the Financial Conduct Authority (FCA) and the PRA new whistleblowing regime comes into force. 
 UK deposit-taker firms with assets greater than £250 million, a PRA designated investment firm or a firm within the scope of Solvency II should have an appointed whistleblowers’ champion.  
 Whistleblower champion should be an independent non-executive director who is not concerned with the day-to-day operations of the firm. 
 Appointed person should have access to resources (including access to independent legal advice and training) and sufficient information to carry out their role. 
 When? 7th March 2016.  The remaining rules come into effect on the 7th September 2016. 

In the Pipeline 
Apprenticeship Levy R 

 Will replace all current public funding for apprenticeships 
 Can also be used to fund English apprenticeships 
 The rate will be 0.5% of an employer’s pay bill 
 All employers will receive a £15,000 allowance 
 When? To be introduced from April 2017 
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Data Protection 
 New regulation on data protection compliance with a sanction of up to 4% of global turnover for breaches of data protection law. 
 When? Expected to be applicable in early 2018 

 
Grandparents and Volunteers 

 Government has plans to extend shared parental leave and pay working grandparents 
 3 days off a year for voluntary work 
 When? To take effect by 2018 
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Appendix 2: Employment Tribunal Claims

 Unfair Dismissal9 
Compensation consists of: 
1. A basic award – calculated the same way as redundancy payment, which is on the basis of the employee's age and years of service multiplied by a maximum weekly amount. (The maximum basic award is currently £14,370). 
2. A compensatory award (in addition to the basic award) of which the current maximum award is £78,962. 

 Discrimination Cases – Compensation for all discrimination cases is uncapped! 
Race Discrimination10 
 According to Employment Tribunal Service statistics, the average compensation for cases with an element of race discrimination between April 2014 and March 2015 was £17.040. 
 The maximum award was £209,188. 
Sex Discrimination11 
 According to Employment Tribunal Service statistics the average award for successful sex discrimination claims between April 2014 and April 2015 was £23,478.  
 The maximum award was £557,039. 
Disability Discrimination12 
 The average disability discrimination award has dropped significantly over the past three years and in 2014/2015 was £17,319.  
 The highest disability discrimination award in 2014/2015 was £239,913. 
Religious Discrimination13 
 The Employment Tribunals and EAT Statistics April 2013 - March 2014 show an average award of £8,131. 
 A maximum award for religious or belief discrimination of £22,762 was awarded. 

 
  

                                                        
9 http://www.cipd.co.uk/hr-resources/employment-law-faqs/unfair-dismissal-compensation.aspx - The law is stated as 
at 06 April 2016 
10 http://www.cipd.co.uk/hr-resources/employment-law-faqs/race-discrimination-compensation-guidance.aspx - The law is stated as at 05 November 2015 
11 http://www.cipd.co.uk/hr-resources/employment-law-faqs/sex-discrimination-compensation-guidance.aspx - The 
law is stated as at 10 December 2015 
12 http://www.cipd.co.uk/hr-resources/employment-law-faqs/disability-discrimination-compensation.aspx - The law is 
stated as at 26 November 2015 
13 http://www.cipd.co.uk/hr-resources/employment-law-faqs/religious-discrimination-compensation-guidance.aspx - The law is stated as at 22 May 2015 
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Sexual Orientation Discrimination14 
 Statistics published by the Employment Tribunals Service show that between April 2013 and March 2014 the average award in successful sexual orientation discrimination claims was £6,824.  
 A maximum award was £27,659. 
Age Discrimination15 
 The average age discrimination award for the period from 1 April 2013 to 31 March 2014 was £18,801.  
 The highest pay-out was £137,000. 

 
 
  

                                                        
14 http://www.cipd.co.uk/hr-resources/employment-law-faqs/sexual-orientation-compensation-guidance.aspx - The 
law is stated as at 18 June 2015 
15 http://www.cipd.co.uk/hr-resources/employment-law-faqs/age-discrimination-retirement-compensation-guidance.aspx - The law is stated as at 20 May 2015 
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Appendix 3: Flexible Working - The 8 lawful reasons to reject a 
request 

 
All requests to work flexibly must be considered objectively and an employer can only refuse them if there are business reasons for doing so and s/he is able to demonstrate this. The 8 lawful business reasons for rejection set out in legislation are: 
 

1. The burden of any additional costs that is expected to be brought on by the request is unacceptable to the organisation. 
2. There is an inability to reorganise work among existing staff. 
3. There is an inability to recruit additional staff. 
4. The employer considers the change will have a detrimental impact on quality. 
5. The employer considers the change would have a detrimental effect on the business’ ability to meet customer demand. 
6. There will be a detrimental impact on performance. 
7. There is insufficient work during the periods the employee proposes to work. 
8. There are planned structural changes, for example, where the employer intends to reorganise or change the business and considers the flexible working changes may not fit with these plans. 


